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Legality of crediting reimburgements to appropriastions
currvent at the time of collection. B-179708-0.M,

This responds to Mr. Rensky's memorandum of July 23, 1974, trensmitting
a copy of a May 31, 1974, letter from the Chairmam of the House Committee
on Appropriations which requests a ruliog on the legality of crediting
collected reimbursemscats to tihe appropriation account current at the= time
of collection. Mr. Kensky's memoraridum also transmitted a copy of a
May 1974 report by the Surveys and investigations Staff of the House Appro-
priatious Committee on the management of "f'' and "Surplus Fund'' accounts
in the Federal Government, which provides background concerning the
Chairman's request. '

The staff report, at pagzes 36-45, discusses several areas concerning
the treatment of retimbursements, with particular reference to the prac-
tices of the Department of Defensa (DOD). <The report, at pages 41-47,
addresses DOD's practice of exercising an option to credit reimbursements
either to the appropriation which "earned’' them or to tne appropriation
current at tibe time of coilection. The reporr points out the potential
for mugnentations as a result of this option approach, as well as some
potential for avoiding what niyht opherwise be viclatioms of the Anti-
deficiency Act, 31 U.S.C. § 665(a)V{1970).

An October 13, 1972, uwemorandum from the Asgsistant Comptroller of
the Army Departuent to the Army Audit Agency explains the option approach
as follows:

"The provisiocn [DOD Iustruction] in gquestion persdits earned

but uncollected reirbursements to be credited either to the

year in which earned or to the year in which coilected. The
basis for crediting earned reimbursements to the year ina waich
the services were parformed or the supplies furnished is Sec-
tion 601 of the Economy Act (31 USC 686). Subparagraph (b)

of that gtatute provides that smoumts paid in raimbursewment
‘will be credited to the appropriation or fund against which

vt

757373/ p 81110



3-179708-0.M. 808

charges have been aade pursumt to such order. Obviously
charges against the sppropriation of the sgency receiviry
an order would be made in the year in which the work is
actually performed, or the supplies furnished. The basis for
crediting reimbursements to the appropriation for the year
in which the collection is received 1s Section 2205 of
Title 10, U. S. Code, That statute provides that reimburse-
pents way be credited to enthorired accounts and vhen o
credited are svailable for obligation for the game pariod
as the funds Iin the accomt ¢o credited., This statute has
been iaterpreted by legal counsel in OSD a&s suthoriziung the
crediting of reizbursements to current sppropriatioms in
the case of snnusl acecounts, on the premise that only a cur-
rent smual account would be svailable for obligation, as
indicated in the statute.

"Since there are two statutes, as outlined above, governing
the crediting of reimbursements, ome to the year {n which the
wvork was performed, and the other to the year in which the col-
lection is received, sn option axists as to wvhich method to
followv. Thus, when a receivable ig set up in the year of work
performsance, and it is later found that the reimbursements
will not be needed in that year, the recefvable msy be moved
forward to the appropriation for the succeeding fiscal year,
in the manner outlined {n the cited DODI in anticipation of
the receipt of the collection in that fiscal year."

The reimbursements referred to in the Comptroller semorandum are pay-
ments for the furnighing of goods or services by DOD or a component thereof
to snother DOD component or snother Federal agency. Seetion 601(a) of
the so-called "Economy Act," as amended, 31 U.S.C. § 686(a)/(1970),
refarred to iu the meworandum, comstitutes general authority for inter-
or intra-agency tramesactions invelviang the furnishing of waterials, work,
or services on a reimbursable baais., . Subsection (b) of 31 U.5.C. § 686)(
provides:

"Amounts paid as provided in subsection (a) of
this section shall be credited, (1) in the case of
advance payments, to special working funds, or (2)
in the case of payments other than sdvance paywenta,
to the sppropriations or funds against which charges
have been rade pursusat to any such order, except
as hereinafter provided. The Secretary of the
Tressury shall establish such special working funds
as may he necessary to carry out the provisioms of
this subsection. Such smomnts paid shall be
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svailsble for expenditure i{n furniehing the matsrials,

. suppliss, or equipment, or in performing the work or
services, or for tha objects specified in such appro-
pristions or funds., Where materials, supplies, or
equipnent ars furnished from stockse on hand, the
smowunts received in payment therefor shall he eredited
to sppropriations or funds, as may be authorized by
other law, or, 1f not eo authorized, so0 as to be
available to replace the matevrials, supplies, or equip-
ment, except that where the head of any such department,
estsblishrunt, buresu, or office determines that such
replacement 1s not neceesary the smounts paid shall
be covered into the Treasury as miscellanaous receipts.”

By the tearms of subseetion 586(h) jtreimburscnent. are to be credited to
the appropristion which financed tha transsetion and thus “esrued" the
reizbursesent, except as further provided in subsection (b).f It is
further providad in subsection (bY\that reimbursements ia psyment for
mstexrials, supplies or equipment fumished from stocks on hand shall bde
cradited to sppropriations or funds authorized by other law, or 1f nmot
s0 authorised, to be availeble for replaceament (to the extent that
replacemsnt is neceasary). Our leng-standing construction of subsec—
tion 686(1:)qu that reimbursements for stocks on hand way be eredited
onlv to sccounts currently availahle for replacement of augh stocks

at the time that they were furmishad. See B-132469-0.M. .V{?xgust 2,
1957, and decisions cited therein.

In view of the forepoing, the hasic rula with respact ta trans—-
actiona governed solely by the provisions of 31 U.S.C. § €86Vis that
reivhursements for work, services, or materials (includfug stocks on
hand) must be credited to the account which earned thom, irrespective
of vhen the reimbursements are collected. 1f the appropriation which
carned the reisbursement ramainsg aevailahle at the tize of collection,
there 1is, of course, no diatinction Fetween a credit to the year earmed
or to the year collected. But if the appropriation which earned the
reizbursemgnt has expired for obligation purposas at the tire of col-
laction, auch refcburserment can ooly be credited to the expired account or
to the sppropriats “M' sccount, as the case may be. See 31 U.S.C.

§ 70Lr(e)\A1970).

Thare are, hovever, many trangsactions, particularly ir the case of
DOD, subject to specific statutory provisions which either supplement

or vholly supexsede 31 U.S.C. § 686.'f~

The most netable exsmple of a statute superseding 31 U.S.C. § 686)(
is section 2208 title 10, United States Code (1970), pursuaat to
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vhich working cspital (revolving) funds have beeu estgdlished within

DOD to finsues transagtions smong DOD componsnts involving the

exchengs of common goods snd servicas on g reimbursable basis. Since
such transactions are independently suthorized and governed by the

titls 10 provision, y are not subject at all te 31 U.8.C. § 686.X

C£, 31 Comp. Gen. 83y 87 (1950). Moreover, sinee thess transactions

sre fimancad by revolving funds, the timing of colleections vis-a-vis

the furnishing of goods or services {s immaterisl. -

With reference to statutes tupplementing 31 U.8.C. § 686 Xas
alreedy pointsd out, subsection G'M(b)fimlt provides that reimburse~
sents for materisls, supplies or equipment furnished from stock "shall
be credited to appropriatioms or funds as msy be aputhorized by other
lew @ #» #2." In this regard, 10 U,8.C. § 2210(a)y (1970) provides:

“"Current applicsble sppropristions of the Depart-
sent of Defense may be credited with proceeds of the
disposals of supplies {that] are not finanesd by stock
funds established under section 2208 of this title.” ” ,1 Y
S

This provision was enacted originally as part of section 645}/9? the
Departmant of Daefense Appropriatiom Act, 1954, spproved August 1, 1953,
eh. 305, 67 8tat. 336, 35T¥ Section 64 elso repealed a number of
go-callad M"replacing sccomts'’ which had therstofore served as a davics
for aspplying veinmbursements to rsplace stocks sad materials. The
"replacing aceounts" gensrally provided that moneys arising from the
disposal of various naterisls would be available for the same purpoees
as the appropriation from wvhich they were furaished during the fiscal
year in which the disposal occurred and through the follewing year. See
H.R. Rep. No. 680, 83d Cong., let sess., 56-57 (1953), for the lmguage
of the replacing sccounts repealed by section 643,

Undar the lsnguage of 10 U.S.C., § 2210(a) ,'Aquocted above. it csems
clesr that the “current applicsble sppropriations’ to be ‘tredited with
proceeds of the disposals of suppliss” sre memt to be applicable
sppropristions current at the tiws proceads are veceived. This con-
struction is reeaforced by the fast that, as noted, the replaecing
accounts superseded by vhat is now 10 U.S.C. § 2210(a))were appavently
dasigned ik effect to preuserve the obligational avatlability of reim-
bursemsats for s full yvear after sxpivatien of the appropristions which
"earnad” Chen. '

In viev of the foregoing, we believe that, by virtme of 10 U.S.C.

§ 2210(a) Areisbursemants for supplias may clearly be credited to the
appropri current at the time of collestion. Noreover, since the

-4 -




841

3-179708-0.M.

languags of section 2210(a)fis permissive, it does not preclude the
option of evediting such reinbursementt instesd to the appropriation
which earned them. Fiually, it might be noted that, inaswmuch as
section 2210(a){ refers generally to "proceseds of the disposals of
supplies” (execluding enly those finsenced by stoek funds), its appli-
cation is not limited to Economy Act transactions.

A related statwte conesrning the erediting of reimbursemwonts is
10 U.S.C. § 2205)K1970), which pravides:

"Re{mbursaments made to appropriations of the
Departmant of Defense or a department or ageancy
thareof under section 636 of ritls 31, or other
szounts psid by or on behalf of & deapartmesnt or
agency of ths Department of Dafense to smothsr
departusut or agency of the Departwent of Defsmse,
ar by or on behalf of personnsl of any departmsnt
or orgamigation, for services renmdered or supplies
furnished, may be eradited to suthoriszed accounts.
Funds 30 credited are asvailsble for cbligation
for the same period as the funds in the scceuvat
so eredited. B8uch an sccowmt shall be aceownted
for as ons fund on the books 5f the Department of
the Treasury.”

Thie provisioo devives orginally from saction wa%r the National Security
Aet jmandments of 1949, spproved Awgust 10, 1949, ch. 412, 63 Stat. 578,
59087

To the extent that reimbursemints relate to the furnishing of
swplies, 10 U.8.C. § 2205}appenrs to overlsp with 10 U.S.C. § 2210(a) X
discussad sdove. Thus it is clesr that the "eurremt spplicabls appro-
priations” referred te tm section 2210(s)fsre “sathorized sccounts”
vithin the comtemplation of sestion 2205.y Ian fact, the originel version
of section 2205{({.e., saction 408 of the 1942 statute, s%u) used
the l.anma;ga "suthorire[d] replacing or other aceounts." nderscoring
supplied.

Thevefore, sections 2205{:16 :mo(a)ﬁtrn mutally reeaforeing with
respeat to erediting reimbursemsnts for stocks and matarials to the
sppropriation yesr in which collected. EHowever, while sectios 2210(a)f
spplies cunly to reisbursements for stocks and matarials, section 2205;(
spplies as well to reimbursaments for services furnished. Thus it
rensins to eounider the treatmant of the latter under section 2205
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The purpose of section AO8of the 1949 statute was explained in
the House Armed Services Coumittee report on that lagislation, H.R.
Rep. Re. 1064, 8lst Cong., 1st sess., 14 (1949), as follows:

"Availsbility of reimbursements (section 408)

"This section is intended to simplify procedures
presently required under ths Economy Act. Basged upom
jthe theory that the National Military Establishment should,
where sdvantageous, hava an intagrated operation despite
the fact that it 1{s compossd of three departwents separately
sdministered, it permite the crediting of reimbursements
aad sums paid by s departnent or organization for supplies
furnished or for services rendsred to authorized replacing
or other sccounts. Tiie need for continuing use of existing
replecing accounts which are now available to the Depert-
wnt of the Arny and to a linited extent to the Department
of the Air Yorce, vill diminish as the working-capital
{nventory accounts are implemesnted— a further step in the
clarification of the appropriation and aceounting structure.
Punds so credited will remain availsble for obligation for
the period for wvhich the funds in the recaiving account
are aveilable and such sccounts will sppear as one fund on
ths books of the Treagsury Department., Also, the effect
‘of this section will be te sliminats some of the procsduras
necesgsary under the Econamy Act in that {t permits the
direct charging of appropriatiocuns of the Department which
orders certain work or services fros anotber depeartment.
It eliminates the necessity of estahlishing working-fund
advance sccounts between the military departments.

"Inssxuch as the armad services have gvai{lshle the
facilivies of generxl accounts of advences, interdepartmental
settlements can, thersfors, be made at the end of & wmonth
without the mecessity of advance of funds."

The legislative history of the Aet approved Septemder 7, 1962, Pub. L.
No. 87-651, ‘76 Stat. 506, 520, which codified section 408 of the 1949

" statute ss 10 U.S.C. 8 2205;},als0 amphasized the purpose of this section
“te authorize the Department of Dufense to operate ss sn integrated
departmant ® & 2." H,R, Rep. No. 1401, 87th Cong., 24 sess., All (1962);
8. hpo Ho- 1876' 87th COng., Zd €88, , 19 (1962)¢

In contrast to 10 U.8.C. § 25510(.)} discussed hexeinsbove, the

legislative history of 10 U.S.C. § 2205({does not seem to be of direct
assistance in considering whather reimbursements for services may be
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dredited to appropriatioms curren: at the time of ecollection. VWhils
section 2205{permits reimbursements to be credited to "suthorized
sseounts,” we ars not svare of any provisien comparable to 10 U.S.C.

§ 2210(a){ which specifically deals with authorixed sccounts for services
reimbur ts.

As Boted st the outgset of this wsmorandiy IOD maintsins that the
“sutherized sccounts" referred to in seetion 2205 must mean appropria-

-vétie curvent 4t the time retimburuements sre collected since sec-

tiom 2205 o provides that funds so credited venmain availadble for
the same period as the receiving sccount and only the sppropriation
curreut st the time of collection would be avatlsble for obligation.
In our view, this vationale has some logic snd seems econsistent with
the langusge of section 2205.f Ianclusien of the second ssnteace of
saction 2205,\referring to the cdbligatiocaal svailebility of reimburse-
usnts, is appurently designed to 4o mors than merely describe eerning
acgounts. Yoreover, it would seea somevhat snomalows to coastrue
sesction 2205fas contemplating s different trsatment for services veim-
bursesmnts then for reivbursemsnts for swpplies.

Acecordingly, in the absencs of any legislative history or other
authority to the contrary, we would eoecur in DOD's posftiom that
10 U.9.C. § 2205fdoes gensrally azllow the erediting of reimbursements
covarsd thereunder to the appropriationm eurrent st the time of collectiom.
As 1o the cass of 10 U.5.C. § 2210(a)the suthority so conferred is
perxissive mnd therefors doss not exclude the alternative of ersditing
such reisbarsements to the yeer sammsd. Thus we would also sgres that
DOD's optiom spproach is hully valid,

In terms of scops, it should be emphasized that 10 U.3.C. § 2205Y
deals vith reimbursemsnts arising from transsctions within DOD or between
DOD (end its components) and other Pedersl agencies. As voted pre-
viously, 10 U.S.C. § 2210(:)1!:1 its terus deals generally with proceeds
from disposals of supplies (othsr thea stock fund transactioms). There
sexist other isclated statutory provisions vhich govern reismbursemsnts
for particular trsasactions vhich are, in effact, indspendent of either
section 2205Yor 2210(s). e.g., 10 U.S.C. # 2211¥(1970); 22 v.S.C.
5 2355(a) J2390(2) ,v!s (d)?hsm). “Such provisions would have to be
eddrussed on & caap-by-case basis in terms of the sppropriation year
te vhich reiwbursemsuts should be credited.

- e e s w -

To suemarize the foragoing, whether reimbursements may be credited
to the sppropristion curremt at the time of collsction (assuming such
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appropristion is not the sama one that "earned” the reimbursement)
depends upon the statutory austhority umnder vhich the reizbursable
trmsaction oceurred. With respect to intar- or intrs-ageney trans-
actions operating solely under the Economy Act, 31 U.3.C. § 6869(L.e.,
vhere 10 U.8.C. § 220%or otner law 1is not sppliecadble), reimdbursenents
may ouly be credited to the appropristion aecount which eamed thenm,
irrespective of vhen such reimbursemsnts are sctually collected.
Howsver, mauy DOD reisbursable transactions are subject to specific
statutory provisions which wholly or partially supplaant the Econowy
Act, as follows:

~~Yransactions financed by working capitel funds under
10 U.8.C. § 2208 operate independently of any other statute
including the Econowy Act. Since these are revolving
funds, the timing of reimbursemsnt collectiouns {e
imzaterial,

—Under 10 U,8.C. $§§ 2205 and 2210(e), we beliawe that DOD has
suthority to credit eollesctiocns representing procesds from
dispossls of supplies, i.e., matsrials, to apprepristions curreat
st the time of collection. Since 10 U.S.C. § 2210(s) refers
generally to "disposals of supplies,” this provision is apparently
not lisdted ir 1ite application tc tramsactions betweenm DOD
compousnts.

—10 U.8.C, § 2205 deals generally with reisbursements for .
materials snd services in inter- snd intre-ageney tramssctioms.
Ve belisve that this sectica permits the crediting of reimburse-
ments for materials snd sarvices to the appropristion current at
the tine of collection (although, in view of 10 U.5.C. § 2210(a),
it 1ia somewhst redundant in the case of reisbursemants for
materiels).

Thus in response to the Chairmm's May 31 letter, we believe that
DOD's prastice of ersditing reimbursensnts to sither the year earned
or the yesr coliected is generally legal. The Chairmin's latter also
requasts s determination concerning vhether the DOD practice, if legsl,
should be continuad. We believe that such a determination {s primsrily
an sudit satter. However, we would offer several genersl comments.
Tirst, the Appropristions Coumittoe's staff report is obviocusly correct
ia ¢oneluding that DOD's practice carries grest potentisl for augmenta—
tiou and wmight also be used a¢ & device to avoid potentisl Antideficiency
Act violstions., The latter poesibility 1s particulerly significsmt in
visv of the option aspect of the practics.
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Second, wve do not believe that thas DOD practice serves any
nacessary purpose vhich migint outweigh these potential problems. The
ouly legitimate justification for the DOD practice which ve perceive
is to assure that an activity vwhich furaishes goods or services will
retain the full sgvailebility of its appropriationms for its own upeeds,
1.e., to prevent it from loeing any obligational authority through
support furnished to other activities. However, it seems to us that
this objective is already sccomplished since DOD now derives obligational
autbetity on rhe basis of anticipated reimbursements, as spportiouned by
the Office of Management and Budget. Apparently such apportioned
anticipated reizbursemsnt amounts are in addition to spportiomments of
direct funds (appropriatione), and are trsated as en additional source
of obligational guthority as reimburssble orders are received and
sccapted, See gsuerally DOD 7220.9 Hendbook, section 230 (August 1,
1972); ¢f.,<51 Comp. Gen. 598,605 (1972); OMB Circular No. A-34,

Y 31.3KJuly 1971), now superseded but retained in substanes in Federal
Menagament Circular (FHMC) Ro. 74-9, ¥ 6b (Novewber 22, 1974), ~

. . Thus, with rupect to the Chairman's secoud question, we perceive

ho meed for continuing DOD's option of crediting reimbursements to
appropriations current at the time of collection. We believe this

option could be removed by amending 10 U.8.C. § 2205xu follows:

"Reinbursements mdde to appropriations of the
Department of Defense or s department or agency thereof
under section 636 of title 31, or other smounts paid by or
on oshalf of a departzent or ageacy of the Department of
Dafense to another department or agency of the Cmpartument
of Defense, or by or on behalf of personnel of any depart-
ment or organization, for services rendered or supplies
furnished, [may be credited to authorized accoumts. Funds
80 credited are available for obligstion for' the sams
period «s the funds in the accouat so credited. Such an
account shall be accounted for as one fund oa the books
of the Department of the Treasury.] shall be credited to
the sppropriation accounts which ficanced such furnishings
of supplias or services, subject to the provieions of
section 701(c) of ticle 31.

At the save time, 10 U.5.C. § 2210(:)5&13111: be amended to read:

"(a) Current applicable appropriations of the
Department of Defense nay be credited with proceeds of
the disposals of supplies that are not either Iinauced
by stock fuands established under section 22715 ¢y chis
title or subject to the provisioms of secdoq 2203 of
this title.
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The latter smendment suggssted shove {s designed to affect oaly
reisburseusnts from transactiouns with{s DOD vhich are subjact to
10 U.S.C. § 2205 Thus they would lesve undisturbed the treatment

of proeseds from disposals of suppiles other thsa those subject to
saction 22053
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